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Current Zopics. 


HE proposal to crease a State Constabu- 
T lary, whereby the police of all the cities 
of the first and second classes in the State 
would be taken from the control of the respect- 
ive city authorities and given over to an offi- 
cial appointed by the governor, is meeting 
with a great deal of opposition, foreshadowing 
its defeat when it shall come up in the legis- 
lature this winter, as Senator Platt declares 
it certainly will. The opposition to this deadly 
blow at the precious principle of local self- 
government, or “home rule,” is very formid- 
able, and is by no means confined to the ranks 
of the minority party in the State at the pres- 
ent time. For instance, the New York Sun 
gives the scheme, what would appear to the 


unprejudiced observer, a knock-out blow, by | 


recalling a decision of the Court of Appeals 
in November, 1873, which declares all legis- 
lation of this character unconstitutional. The 
legislature of 1873 passed a law applying 
to the city of Troy and other portions of 
Rensselaer county which embodied the same 
principles that the proposed law to come 
before the legislature next year embodies. 
It created a State police district, placed con- 
trol of the police within it in the hands of three 
commissioners appointed by the governor, 
and transferred all 
other property used for police purposes by 


the city to these commissioners. The law 


was cont@&ted and the question of its validity | 
finally came before the highest court, by which | 


it was held to be clearly unconstitutional be- 
Vou. 62.— No. 21. 
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cause in conflict with section 2, article 10, of 
the State Constitution, which reads as follows: 


All county officers, whose election or appoint- 
ment not provided for by this Constitution, 
shall be elected by the electors of the respective 
counties, or appointed by the boards of supervisors, 
or other county authorities, as the legislature 
shall direct. All city, town and village officers, 
whose election or appointment is not provided for 
by this Constitution, shall be elected by the electors 
of such cities, towns and villages, or of some division 
thereof, or appointed by such authorities thereof, 
as the legislature shall designate for that purpose. 
All other officers, whose election or appointments 
is not provided for by this Constitution, and all 
officers, whose offices may hereafter be created by 
law, shall be elected by the people or appointed as 
the legislature may direct. 


is 


This section of the Constitution of 1846 was 
incorporated without change in the new Con- 
stitution of 1894, so that the court’s interpre- 
tation of it applies as absolutely now as it 
did when rendered in 1873. In its opinion, 
by Judge William F. 
Allen, and concurred in by Judges Sanford 
E. Church, Martin Grover, Charles A. Ra- 
pallo, Charles Andrews and Alexander S. 
Johnson, Judge Folger alone dissenting, the 
court held that usurpation of power or the 
exercise of power in disregard of the express 
provision or plain intent of the Constitution, 
as necessarily implied from all its terms, can- 
not be sustained under the pretense of a liberal 
or enlightened interpretation or in deference 
to the judgment of the legislature, or some 
supposed necessity, the result of a changed 
condition of affairs. 
declared: 


which was rendered 


Continuing, the court 


z 


The theory of the Constitution is that the several 
counties, cities, towns and villages are, of right, 
entitled to choose whom they will have to rule over 
them; and that this right cannot be taken away 
from them and the inhabitants dis- 
franchised by any act of the legislature or of any 
or all the departments of the State government 
combined. self-government lies at 
our institutions and cannot be 
disturbed or interfered with, even in respect to the 
| smallest of the into which the State is 
divided for governmental purposes, without weak- 
ening the entire foundation; and hence it is a right 
not only to be carefully guarded by every depart- 
ment of the government, but every infraction or 
evasion of it to be promptly met and condemned, 
| especially by the courts, when such acts become 
| the subject of judicial investigation. 


electors and 


This right of 


the foundation of 


divisions 
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An interesting decision with reference to 
electric power house nuisances and the re- 
sponsibility therefor, to injured householders 
or lessees, has just been rendered by the Su- 
preme Court, Appellate Division, First De- 
partment. Some two years ago, Mrs. Sarah 
Bly, as a leaseholder of 33 West Twenty- 
sixth street, New York, for a boarding-house, 
brought suit to recover damages against the 
Edison Electric Illuminating Company, which 
operates its power house at 45 West Twenty- 


sixth street, as was alleged, in such a manner | 


as to cause a nuisance. Mrs. Bly’s first lease 
began in 1886, and expired in May, 1890, and 
it was during this period that the power house 


began to be operated. Witnesses for Mrs. 


Bly, who had lived in her house, testified on | 


the trial that the vibration of the building was 
a continuous annoyance, and that owing to it 
it was difficult to sleep; that it caused clocks 
to stop and pictures to become deranged; that 
the ceiling cracked and fell, and the windows 
constantly rattled. William Hallock, a pro- 
fessor of physics at Columbia University, tes- 
tified among other things that upon leaning 
against the partition wall of the house he 


could feel the vibrations very perceptibly, and | 


by means of a delicate instrument he found 


that the partition wall vibrated one one-hun- | 


dredth of an inch continuously and in conso- 
nance with the resolutions of the company’s 
engines. The experts of the company, in their 
testimony, attributed the alleged vibration, in 
part, to the passing elevated trains. A judg- 
ment at Special Term awarding Mrs. Bly an 
injunction and $4,000 damages, has now been 
modified by the Appellate Division by reduc- 
ing the award to six cents. The court holds, 
in an opinion by Justice O'Brien, that darm- 
ages not being recoverable for a greater per- 
iod than six years, and during such period 
Mrs. Bly being in possession under a lease 
or leases which were subsequent in date to 
the construction and operation of the com- 
pany’s power house, and she having taken a 
lease with knowledge of the existing nuisance, 
was entitled to only nominal damages. The 
damages resulting from loss of business 
caused by vibration, smoke and cinders from 
the power house were, in effect, damages to 
the rental value of the premises, and could not 


be recovered by the plaintiff as lessee. Had 
she proceeded promptly, the court says, she 
would have been entitled to an injunction re- 
straining the company from prosecuting its 
business in a way that would inflict damages 
upon her or destroy her comfort or health, 
Having, however, removed from the premises 
after the expiration of her lease last April, 
she would no longer be benefited by an in- 
junction, and none should be granted to her, 


If we are to judge from several notable ex- 
amples which have been set by some of the 
great lawyers of recent times, the method of 
making of last wills and testaments has 
undergone a radical change as compared with 
the practice in vogue in former generations. 
Prolixity, verbiage and extraneous matters 


_were often characteristic of these documents, 


some of which, at least, were drawn, appar- 
ently with the idea that the larger the estate, 
the longer must be the will. Nowadays, how- 
ever, the opposite seems to be true —the 
larger the estate the briefer the words of dis- 
position. On this interesting subject, the 
London Law Journal remarks: 

Sergeant Maynard, who flourished as a “ black- 


letter lawyer” in the days of William III, is said 
to have deliberately worded his will in ambiguous 


| terms, so that several fine legal questions which 


had disturbed him in his lifetime might be decided 
in court after he was dead. This is a disinterested 
motive which has certainly not guided judges in the 
framing of their wills. The only occupant of the 
bench whose testamentary wishes have been the 
immediate subject of litigation is Lord St. Leon- 
ards, and his will occasioned a famous probate suit, 
not because of any obscurity in its phraseology, 
but because of its mysterious disappearance from 
the box in which he was known to have placed it. 
The wills of most judges have been distinguished 
for their brevity. Lord Mansfield made a disposi- 
tion of his worldly goods on half a sheet of note 
paper—an economy of labor and space all the 
more remarkable because he disposed of property 
of the value of half a million of pounds. Sir James 
Stephen, with characteristic conciseness, expressed 
his testamentary wishes in these simple words: “I 
give all my property to my wife, whom I appoint 
sole executrix.”” Almost equally brief was the will 
of Lord Russell, of Killowen, by which he dis 
posed of property of the value of nearly £150,000. 
In striking contrast to the shortness and directness 
of these judges’ wills are the prolixity and rhetoric 
of the Earl of Dorset, who enjoyed a large measure 
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of judicial fame in the seventeenth century. In| 
making a very simple gift to his “ most virtuous, 
faithful, and dearly-loved wife,” he took occasion | 
to remark that he did not intend it to be regarded 
as “any recompense of her rare and reverent vir- 
tues of charity, modesty, fidelity, humility, secrecy 
and wisdom,” which he “honored, loved and 
etseemed above all the transitory wealth and treas- 
ure of this world, and which, therefore, by no price | 
of earthly riches could be valued, recompensed or 
requited,” but he desired it to be accepted as “a 
true token and testimony of his unspeakable love, 
affection, estimation and reverence.’ Such mani- 
festations of personal feeling, in which testators of 
all degrees were once accustomed to indulge, have | 
now disappeared from wills, and it would seem that | 
no testators set a better example of conciseness | 
than occupants of the bench. 


—+ 
Rotes of Cases 


Brokers — Exchange of Land — Commission — | 


Breach of Contract—In Roche v. Smith (decided | 
by the Supreme Judicial Court of Massachusetts in | 
October, 1900), it was held that where an owner 
employed a broker to exchange property “for any 
other suitable property,” and such broker pro- | 
duced a party with whom the owner contracted | 
to exchange for property which he accepted =| 


“suitable,” but such exchange was never made, | 
because of a defect in the customer’s title, the | 
broker is entitled to his commission, provided he | 
was ignorant of the defect in the title. | 

It was further held that where an owner of real | 
estate has contracted to exchange it for property | 
owned by another, whom a broker whom he had 
employed has produced, the contract providing that | 
the land should be conveyed by each to the other | 
within twenty days by a good and sufficient war- 
tanty deed, such owner may recover from the other | 
party in interest the amount of the commissions 
paid to the broker, where such other party is 
unable to convey a good title to his property. The | 
court said, in part: 

It was held in Knapp v. Wallace (41 N. Y. 477), 
where the broker was employed to find a person to | 
convey land to be paid for in money, and in Kalley 
v. Baker (132 N. Y. 1; 29 N. E. 1091), where the 
broker was employed to find a person to convey | 
land to be paid for by a conveyance of other land — | 
that is to say, to effect an exchange —that where 
the principal makes a valid agreement with the 
customer produced by the broker, the broker has 
earned his commission, even if it turns out that | 
the customer cannot make a good title and the land | 
is not conveyed, provided the broker acted in good | 
faith in the matter. In the opinion of a majority | 
of the court, those cases were rightly decided. The | 
question is the same in the two cases; the only dif- | 
ference is that in one case payment is to be made | 


| duced by the 
| employed to do is to produce a customer who will 


| Gilson [Mass.], 57 N. E. 1000). 


in money, in the other by a conveyance of other 
land. Where the broker is employed to get a cus- 
tomer to buy and pay for his principal’s land, and 
it turns out that the customer is not able to pay for 
the land, it is settled that his inability does not 
deprive the broker of his commission, provided the 
principal made a valid and binding agreement for 
the sale of the land with the customer produced by 
the broker (Ward v. Cobb, 148 Mass. 518; 28 N. E. 
174; Burnham v. Upton, 174 Mass. 408, 409; 54 
N. E. 873). The ground on which this is settled 
is that, by entering into a valid contract with the 
customer produced by the broker, the principal 
accepts the customer as able, ready and willing. In 
such a case the decision would have to be the other 
way, were it not that by entering into the contract 
with him, tne principal accepts the customer pro- 
broker. What the broker is 


buy and pay for his principal’s land (Fitzpatrick v. 
If it turns out 
that the customer produced by the broker is not 
able to pay, and does not pay, for the land, the 
broker has not performed his duty, and has not 
earned his commission, and it is only because the 
principal accepts the customer, by entering into a 
valid contract with him, that it is held, in cases 
like Ward v. Cobb, that the broker has earned his 
commission (Coleman’s Exr. v. Meade, 13 Bush. 
358; Donohue v. Flanagan, [City Court, N. Y.], 
9 N. Y. Supp. 273; Francis v. Baker, 45 Minn. 83; 
47 N. W. 452; Wray v. Carpenter, 16 Col. 271; 27 
Pac. 248; Lockwood v. Halsey, 41 Kan. 166; 21 Pac. 
98; Springer v. Orr, 82 Ill. App. 558). The law is 
settled in other jurisdictions in accordance with 
Ward v. Cobb (see Francis v. Baker, 45 Minn. 83; 
47 N. W. 452; Wray v. Carpenter, 10 Col. 271; 27 
Pac. 248; Love v. Miller, 53 Ind. 294); and gener- 


| ally that a broker makes out a case for a commission 


earned by proving a contract made (see Cook v. 
Fiske, 12 Gray, 491; Rice v. Mayo, 107 Mass. 550; 
Keys v. Johnson, 68 Pa. St. 42; Veazie v. Parker, 
72 Me. 443; Conkling v. Krakauer, 70 Tex. 735, 
739; 11 S. W. 117). The same rule obtains when 


| the principal wants to buy in place of wanting to sell. 
| Where the principal wants to buy 100 bushels of 


wheat at a price named by him, and employs a 
broker to get him the wheat at that price, the broker 
earns his commission when he produces a customer 
and his principal makes a valid, binding agreement 
with the customer for the wheat; and the broker’s 
right to his commission is not affected by the 
inability or refusal of the customer to deliver the 


wheat. In such a case the broker has not pro- 


| duced a customer able to supply his principal with 


the wheat, and would not have earned his com- 
mission, had it not been that his principal, by 
contracting with the customer, had accepted him. 
In such a case the principal has a right to full 
compensation for the loss of his bargain by recover- 
ing damages for breach of the contract, and in the 
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event which has happened the commission paid the 


the broker is employed to get for his principal a 
certain piece of land. 


principal and the owner of the land, the broker 


has earned his commission, and his right to it is | 


not affected by the fact —if it turns out to be the 
fact —- that the owner, the broker’s customer, can- 
not make a good title. The principal has his 
remedy by recovering full damages for the loss of 
his bargain in an action at law on the contract, 
and, in the event which then happens, it is for that 
which the commission is paid. 
that in this commonwealth a party has a right to 
recover full damages for the loss of his bargain 
under a contract for the exchange or purchase of 
land where it turns out that the party who agreed 
to convey the land has not a good title (Brigham 
v. Evans, 113 Mass. 538; Railroad Corp. v. Evans, 
6 Gray, 25, 33). 
——_—4————_ 


HUSBAND AND WIFE. ACTION. ALIENA- 
TION. EVIDENCE. 


GRANT OAKMAN v. JAMES F. BELDEN AND ANOTHER. 


Kennebec. Opinion June 30, 1900. 

A parent may not, with hostile, wicked or malic- 
ious intent, break up the relations between his 
daughter and her husband. He may not do this 
simply because he is displeased with the marriage, 
or because it was against his will, or because he 
wishes the marriage relation to continue no longer. 
But a parent may advise his daughter in good faith 


and for her good, to leave her husband, if he, on | 


reasonable grounds, believes that the further con- 


tinuance of the marriage relation tends to injure her | 


health, or to destroy her peace of mind, so that she 
would be justified in leaving him. 

in such case, persuade his daughter. 
proper and reasonable arguments. Whether the 
motive was proper or improper is always to be 
considered. Whether the persuasion or the argu- 
ment is proper and reasonable, under the conditions 


A parent may, 


presented to the parent’s mind, is also always to be | 


considered. It may turn out that the parent acted 
upon mistaken premises or upon false information, 


or his advice and his interference may have been | 
unfortunate — still, if he acts in good faith for the | 
daughter’s good, upon reasonable grounds of belief, | 


he is not liable to the husband. 


from his wife’s parents damages for the alienation 
of her affections, the court gave an instruction to 
the jury, in substance, that “if the separation of 
the plaintiff's wife from him was the result of the 
active interference of ‘the defendants, either by 
threats, persuasion or arguments, then the defend- 
ants were liable.” Held, that the instruction placed 


If, through the broker’s | 
efforts, a binding contract is made between his | 


We have no doubt | 


He may use | 





| upon the defendants a much more grievous burden 
broker is paid for that. The rule is the same when | 


of justification than parents ought to be compelled 
to bear, and is erroneous. 

On motions and exceptions by defendants. 

Action on the case for alienating the affections of 
the plaintiff's wife by the defendants, who are her 
parents. The plea was the general issue. The 
action was tried to a jury in this court below at the 
October Term of 1899, in Kennebec county, when 
the jury returned a verdict of $1,154 the 
plaintiff. 


for 


The case appears in the opinion. 


Joseph Williamson, Jr., and L. A. Burleigh, for 
plaintiff; S. S. and F. E. 


Brown, for defendants, 


Sitting — Wisweti, C. J., HaAskELL, Wuuire- 
HOUSE, StTROuT, SAVAGE, Powers, JJ. 


SavaGE, J.— Action on the case by husband for 
the alienation of the affections of his wife by her 
parents, who are the defendants. The plaintiff 
obtained a verdict. 

The plaintiff claims that the defendants unjusti- 
fiably interfered in his domestic affairs, and with 
intent to break up the harmonious and affectionate 
relations existing between him and his wife, wrong- 
fully enticed, advised and persuaded her to leave 
him, which she did. The defendants, on the other 
hand, deny that they persuaded their daughter to 
leave her husband, and they claim, in addition, that 
such was the daughter's age and condition of 
health, and such was the plaintiff's cruel and abusive 
conduct towards her, endangering her health and 
destroying her peace of mind, they were justified in 
doing all that the evidence for the plaintiff tends 
to show that they did, even assuming it to be true. 
It is admitted that the marriage was clandestine, 
and against the will of the defendants, and _ that 
the wife returned to their home, not later than three 
weeks after the marriage, and has since remained 


there. 


The jury were instructed that if the separation of 
the plaintiff's wife from him “was the result of the 
active interference of the parents,” if they “ put in 
their oar,” and if “the wife would have gone back 
if it had not been for their interference, either by 
threats, persuasions or arguments * * they 
have done him a wrong, and he is entitled to com- 
pensation for that wrong.” To this instruction the 
defendants except, and we are now to inquire 
whether this instruction was correct in view of the 
evidence and the contentions of the parties. 

Whoever wrongfully interferes in the relations of 


| husband and wife, and entices the wife to leave 
In an action where a husband sought to recover | 


the husband, is liable to him in damages. While a 
stranger may, without liability, harbor a wife who 
has left her husband, he may not persuade her to 
leave him, or not to return to him. Though she 
may have just grounds for a separation, yet she may 
choose to return, and a stranger has no right to 
intermeddle, and if he does so voluntarily, he must 
answer the consequences (Modisett v. McPike, 74 
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Mo. 636). But it is universally conceded that a par- 
ent stands on different ground. Though the wife 
has gone out from the parental home, and has 
joined her husband “for better, for worse,” and 
though she owes to him marital allegiance, and he 
possesses the first and the superior right to her 
affection and comfort and society, it is neverthe- 
Jess true that the parental relation is not ended, 
nor has parental affection and duty ended. A hus- 
band may be false to his marital obligations, he 
may be immoral and indecent, he may be grossly 
cruel and abusive, he may confirmed 
drunkard, his conduct towards her may be such as 
to endanger health, and entirely destroy peace and 
comfort, so that she may properly leave him. In 
such case to whom shall she fly, if not to her par- 
ents? And from whom shall she seek advice if not 
from her parents? And such advice may, we think, 
be enforced by reasonable arguments. A _ parent 
may not, with hostile, wicked or malicious intent, 


become a 


break up the relations between his daughter and 
her husband. He may not do this simply because 
he is displeased with the marriage, or because it 
was against his will, or because he wishes the mar- 
riage relation to continue no longer. But a parent 
may advise his daughter, in good faith, and for her 
good, to leave her husband, if he, on reasonable 
grounds, believes that the further continuance of the 
marriage relation tends to injure her health, or to 
destroy her peace of mind, so that she would be 
justified in leaving him. A parent may, in such 
case, persuade his daughter. He may use proper 
and reasonable arguments, drawn, it may be, from 
his greater knowledge and wider experience. 
Whether the motive was proper or improper is 
always to be considered. Whether the persuasion 
or the argument is proper and reasonable, under the 
conditions presented to the parent’s mind, is also 
always to be considered. It may turn out that the 
parent acted upon mistaken premises, or upon false 
information, or his advite and his interference may 


have been unfortunate; still, we repeat, if he acts in| 


good faith, for the daughter’s good, upon reason- 
able grounds of 
husband. 

This conclusion is supported by the authorities. 
Chancellor Kent, in Hutcheson v. Peck (5 Johns. 
196), said: “A father’s house is always open to his 
children; and whether they be married or unmar- 
ried, it is still to them a refuge from evil, and a 
consolation in Natural affection estab- 
lishes and consecrates this asylum. * * * I 
should require, therefore, more proof to sustain the 
action against the father than against a stranger. 
It ought to appear either that he detains the wife 
against her will, or that he entices her away from 
her husband from improper motives. 


belief, he is not liable to the 


distress. 


Bad or un- 
worthy motives cannot be presumed. They ought 
to be positively shown, or necessarily deduced from 
the facts and circumstances detailed. This principle 
appears to me to preserve, in due dependence upon 


| alone of the parent is decisive. 
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each other, and to maintain in harmony, the equally 
strong and sacred interests of the parent and the 
husband. The quo animo ought then, in this case, to 
have been made the test of inquiry and the rule of 
decision.” ’ 

In the well-considered opinion in Bennett v. 
Smith (21 Barb. 439), Strong J., for the court, said: 
* When the conduct of a husband is such as to en- 
danger the personal safety of his wife, or is so im- 
moral and indecent as to render him grossly unfit 
for her society, so much so that she would be 
justified in abandoning him, her parents ought, and 
I have no doubt have the right, not only to receive 
her into and allow her the comforts of their house, 
which even a stranger may do in such a case, but 
also to advise her to come and remain there. * * * 
And the same doctrine is applicable, in my judg- 
ment, to a case where the advice is given by a par- 
ent in the honest belief, justified by information 


| received by him, that such circumstances exist, al- 


though the information may subsequently prove to 
have been unfounded. It is enough for his protec- 
tion that he was warranted in such belief, and acted 
from pure motives’ (White v. Ross, 47 Mich. 172; 
Tasker v. Stanley, 153 Mass. 148). 

It was he:u in Holtz v. Dick (42 Ohio St. 23) 
that, “if the motive of the intervening person (a 
parent) was pure and the appearances seemed to 
indicate necessity for interference, there can be no 
recovery, though no occasion for interference really 
existed.” 
a wife,” 


“Much will be forgiven the parents of 
the court say, “ who honestly interfere in 
her behalf, though the interference was wholly un- 
necessary, and may have been detrimental to her 
interest and happiness as well as that of her hus- 
band; still when the motive was, not the protec- 
tion of the wife, but hatred and ill-will of the hus- 
band, it is no answer to his action that the offenders 
were his wife’s parents’’ (Rabe v. Hanna, 5 Ham- 
mond [Ohio], 530; Gernerd v. Gernerd, 185 Pa. St. 
233; Lockwood v. Lockwood, 67 Minn. 476). 


Some authorities seem to hold that the intent 
In a recent Missis- 
sippi case it is said, “the question must always be, 
was the father moved by malice or was he moved 
by proper parental motives for the welfare and 
happiness of his child? In his advice, and in his 
action, he may have erred as to the wisest and best 
course to be taken in dealing with a question so 
delicate and so difficult, but he is entitled in every 
case to have twelve men pass upon the integrity of 
his intentions” (Tucker v. Tucker, 74 Miss. 93; 
a2 EL. R. A. Gag). 

“The action for seducing the wife away from the 
husband is by no means confined to the case of im- 
proper and adulterous relations; but it extends to all 
cases of wrongful interference in the family affairs 
of others whereby the wife is induced to leave the 
husband. * * * If, however, the interference is 
by the parents of the wife, or an assumption that 


| the wife is ill-treated to an extent that justifies her in 
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wiring ton her nadhentfe society and control, | the United States, and Gnally i in the Gelrene Conts 


it may reasonably be presumed that they have acted | 


with commendable motives, and a clear case of want | 
of justification may be justly required to be shown | 
before they should be held responsible ” 
Torts, 2 ed., p. 264). 

After citing, with approval, the words of Chan- 
cellor Kent, in Hutcheson v. Peck (supra), Mr. 
Schouler says: “ But this does not justify even a 
parent in hostile interference against the husband; | 
and the father must give up his daughter whenever 
she wishes to return, unless the proper tribunal has 
decided otherwise; though he might, we suppose, 
by fair arguments, urged to promote her true good, 
seek to persuade her from returning. The legal | 
doctrine seems to be this, that honest motives may 
shield a parent from the consequences of indiscre- 
tion, while adding nothing to the right of actual 
control; the intent with which the parent acted | 


being the material point rather than the justice of | 
(Schouler’s Domestic Relations, | 


the interference ” 
3d ed., § 41.) 

In the instruction complained of in the case at bar, | 
the jury were told in substance, that if the separation 
of plaintiff's wife from him was the result of the 
active interference of the defendants, either by 
threats, persuasion or arguments, then the defend- 
ants were liable. This instruction, unqualified as it | 
was, was erroneous, and placed upon the defend- 
ants a much more grievous burden of justification 
than parents in such cases ought to be compelled to | 
bear. 

It is unnecessary to consider the remaining ex- 
ceptions further than to say that we perceive no. 
error in the rulings complained of. Exceptions | 
sustained. 

a 


RIGHT TO BUILD PIERS. 


THE SUPREME CourtT’s DECISION IN THE SCRANTON 
CASE. 


HE Supreme Court of the United States yester- 
day rendered an important decision in a case 
involving the power of congress to regulate com- 
merce between States as applied to improvements 
to navigation. The case was that of Gilbert G. 
Scranton, the owner of lands in St. Mary’s Falls, 
Minn., who brought suit against Evan S. Wheeler, 
the government superintendent in charge of the im- 
provements to navigation there, for damages to his 
riparian rights by the erection of a pier on sub- 
merged lands in front of his property. 

Under the law of Minnesota the riparian rights 
extend to the middle of the river or lake, and 
Scranton based his suit for damages on the consti- 
tutional provision that private property should not 
be taken by the government without just compen- 
sation therefor. The case was tried first in the 


| only of improving the navigation of the river. 





Michigan courts, afterward in the Circuit Court of 


of Michigan, which decided the plaintiff had no 
cause for action. 
Justice Harlan delivered the opinion of the court, 


(Cooley on | from which Justices Shiras, Gray and Peckham dis- 
| sented. 


After disposing of the Michigan law goy- 


| erning riparian rights by the assertion that it was 


overawed by the federal laws controlling navigable 
waters, the opinion says: 

“The vital question was whether the constity- 
tional inhibition upon the taking of private property 
for public use without just compensation has any 
application to the case of an owner of land border- 
ing upon a public navigable river, 
from his 


whose access 
land to navigability is permanently ob- 
structed by a pier resting upon submerged land away 
from, but in front of, his upland, and which pier 
was erected by the United States for the purpose 
Un- 
doubtedly compensation must be made or secured 
to the owner, if what is done amounts to a taking 


| of his property.” 


The opinion proceeds: “ Of course every part of 
the Constitution is binding upon congress as upon 
the people. The guarantees prescribed by it for the 
security of private property must be respected by all. 
But whether navigation upon waters over which 
congress may exert its authority requires improve- 
ment at all, or improvement in a particular way, are 
matters wholly within its discretion, and the judi- 
ciary is without power to control or defeat the will 
of congress so long as that branch of the govern- 


| ment does not transcend the limits established by the 


supreme law of the land. Is the broad power with 
which congress is invested burdened with the con- 


| dition that the riparian owner, whose land borders 
| upon a navigable water of the United States, shall be 


compensated for his right of access to the navigable 
part of such river whenever such, right ceases to be 
of value solely in consequgnce of the improvement 
of navigation by piers that rest upon submerged 
lands away from the shore line? We think not. 
The primary use of the waters and the lands under 
them is for purposes of navigation and the erection 
of piers in them to improve navigation for the pur- 
pose is entirely consistent with such use and in- 
fringes no right of the riparian owner. Whatever 
the interest of a riparian owner in the submerged 
lands in front of his uplands, his title is not as full 
and complete as his title acquired to fast lands 
which has no direct connection with navigation of 
the river or water on which it borders. It is not a 
title at his absolute disposal, but is to be held at 
times subordinate to such use of the submerged 
lands and of the waters flowing over them as is con- 
sistent with or demanded by the public right of 
navigation. * * * In our opinion it was not 
intended by the framers of the Constitution that the 
paramount authority of congress to improve the 
navigation of the public navigable waters of the 
United States should be crippled by compelling the 
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government to make compensation for the injury 
that might indirectly result from an improvement 
toa riparian owner's right to navigability. The sub- 
ject in which congress dealt was navigation on the 
waters in question, and the agents designated to per- 
form the work ordered or authorized by it had the 
right to proceed in all proper ways without taking 
into account the injury that might possibly or indi- 
rectly result from such work to the right of access 
to navigability of riparian owners.” 

The judgment of the Supreme Court of Michigan 
was, therefore, affirmed. 

The opinion, delivered by Justice 
Shiras, differs radically from the views of the ma- 
jority. He holds, with Justices Gray and Peckham, 
that the power of the government to control and 
regulate navigable streams and to carry into effect 
schemes for their improvement is not directly given 
by the Constitution, but is only recognized by the 
courts as an incident to the power expressly given 
to regulate commerce between the States and with 
foreign nations. 

“ Now,” says the opinion, 


dissenting 


“if it be held that 


congress has power to take or destroy private prop- | 


erty lying under or adjacent to navigable streams, 
without compensating their owners, because it is 
done in the exercise of the power to regulate com- 
merce, then it must follow that the same unlimited 
power can be exercised with respect to private prop- 
erty not in or bounded by water. The power of 
congress to regulate commerce is not restricted to 


commerce carried on by land if congress, yielding | 


to a loud and increasing demand that it should take 
possession and control of the railroads of the coun- 
try, or should undertake the construction of new 
railroads as arteries of commerce, this novel motion 
that the existence of the right to regulate com- 
merce creates of itself and independently of the law 
of the State a federal servitude on all property to be 
affected by the exercise of that right, would apply 
to all kinds of private property wherever situated.” 
— From the Times, Washington, D, C., November 
13, 1900. 
+--+ 


ASSIGNEE FOR BENEFIT OF CREDITORS: | 


AGREEMENT FOR ExtTRA COMPENSATION INVALID. 


New Yor«k Court or APPEALS. 
Decided October 2, 1900. 


Lewis E. CARPENTER, Respondent, v. Jonn Tay- 
Lor, Appellant. 

An assignee for the benefit of creditors who 
accepts the trust, agreeing to execute it to the best 
of his skill, knowledge and ability, cannot afterwards 
make a valid agreement with the assignor that in 
the event of his so managing the estate as to pro- 
duce a surplus the assignor shall pay him a certain 
commission thereon in addition to his legal compen- 
sation. Nor is evidence admissible to show that, 


under all the circumstances, the agreement was rea- 
sonable and proper. 

The agreement adds nothing to the assignee’s 
duties already fixed, and is, therefore, without 
consideration. 

Such an agreement is also against public policy, 
inasmuch as it would permit the assignee to take 
an undue advantage of his position to bargain for 
an interest in the trust property. 


Appeal from a judgment of the Appellate Division, 
Fourth Department, affirming a judgment entered 
upon the verdict of a jury. 


John D. Teller, for appellant; Robert L. Drum- 
mond, for respondent. 


O’Brien, J.— On the 3oth day of April, 1894, the 
defendant executed and delivered to the plaintiff a 
general assignment of all his property in trust for 
the benefit of creditors. The instrument contains 
the usual directions for the conversion of the prop- 
erty into money, and the distribution of the same 
among the creditors in the order therein designated. 
The last clause of the instrument is in these words: 
“The said party of the second part doth hereby 
accept the trust created and imposed on him by 
this instrument, and covenants and agrees with the 
said party of the first part that he will faithfully and 
without delay execute the created trust according 
to the best of his skill, knowledge and ability.” The 
plaintiff took possession of the assigned property 
under this instrument and was proceeding to con- 
vert the same into money. It appears that the de- 
| fendant was a harnessmaker and dealer in goods 

of that character, and for that purpose kept a store 
|in which the business was conducted and where the 
|property was at the time of the assignment. The 
| plaintiff and defendant, while engaged in taking an 

inventory of the property, evidently supposed that 
sess might be a surplus after paying all the debts, 
| if the trust was judiciously administered, and to that 
| circumstance we may attribute the present con- 
| troversy. 

| On the 24th of May, 1804, about a month after 
the trust property was vested in the plaintiff, and 
he had entered upon the execution of the trust, he 
procured the defendant to execute and deliver to 
| him another written instrument, which recited the 
| fact that the general assignment had been made and 
| that the understanding between the parties was to 
| the effect that since the legal compensation to the 
| plaintiff as assignee was small, and insufficient for 
|the best administration of the property, and that 
| with proper management and diligent attention, 
| there probably would be a considerable surplus after 
settlement and payment of all just claims of credit- 
ors, and that in case there should be such surplus, 
the plaintiff should have and receive, in addition to 
his legal fees and commissions, the sum of fifteen 
per cent, estimated at inventory, on all sums so 
remaining up to $5,000, and ten per cent on any- 
thing remaining as surplus in excess of that sum. 
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It appears that after payment of the debts there 
remained a surplus in uncollected accounts and 
goods which, estimated at the inventory value, 
amounted to $7,292.90. After the trust had been 
executed and the plaintiff discharged and the prop- 
erty remaining turned over to the defendant, the 
plaintiff demanded payment of the amount claimed 
to be due to him under the special agreement, but 
the defendant declined to pay the same, and there- 
upon the plaintiff brought this action to recover the 
percentages upon the surplus secured to him by the 
terms of the agreement. The defense was that the 
agreement was without consideration and was void 
upon principles of public policy. 

The learned trial judge submitted the case to the 
jury, with instructions that if they found that noth- 
ing was intended by the agreement except to add | 
to the plaintiff's legal compensation as assignee, 
then he could not recover, but in case it was found 
that the agreement provided for the performance of 
services by the plaintiff in the execution of the trust 
beyond that imposed upon him by law, under the 
assignment, then he could recover. The defendant's | 
counsel excepted to the ruling of the court as ex- 
pressed in the charge in which the intention of the 
parties in this respect was submitted to the jury. 
During the course of the trial the defendant’s coun- 
sel, by exceptions to the denial of a motion to dis- 
miss the complaint on the ground that the agreement 
was void, as without consideration and against public 
policy, and to proof of the reasonable value of the 
extra services claimed to have been performed by 
the plaintiff, and to oral proof of what the parties 
intended by the paper, and in various other ways, 
challenged the validity of the instrument, upon the 
ground that it was void for want of any considera- 
tion to support it, and as against public policy. | 
The defendant's counsel requested the court to 
charge the jury that, as there was no mention of| 
such a thing as the extra compensation between | 
the parties prior to the execution of the assignment, | 
if the plaintiff then understood that he was to do| 
what he did in the execution of the trust he could | 
not recover. The court declined to so charge, and | 
the defendant’s counsel duly excepted. 

In the further discussion of the case, it may be | 
assumed that the exceptions taken by the defend- 
ant’s counsel during the trial and to the charge, are 
sufficient to raise the question as to the validity of 
this agreement, whether resting upon the writing 
itself or supplemented by parol proof to show what 
the parties intended. There is nothing ambiguous | 
in the language of the instrument upon which the 
action was based. The intention of the parties is 
perfectly plain, and the legal meaning and construc- 
tion of the paper was for the court and not the jury. 
The writing states in the plainest terms that inas- 
much as the legal compensation of the assignee was 
small and insufficient for the best administration of 
the property, and with such administration there | 
would probably be a surplus, the parties proceeded 


| 
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to agree upon additional compensation and the prin- 
ciples upon which it was to be computed. Parol 
proof tending to show that the extra compensa- 
tion stipulated {cr in the writing was reasonable or 
proper was whoi.y nadmissible. If the writing was 
otherwise valid it was enough that the parties had 
agreed upon the amount. If it was not valid in its 
general scope and purpose, it could not be aided 
by the opinions of witnesses tending to show that 
under all the circumstances the arrangement was’ 
reasonable and proper. The moment the paper was 
made and delivered the law impressed upon it a 
legal character which followed it for all time, with- 
out regard to the opinion which the plaintiff or his 
witnesses had with respect to its operation, whether 
fair and reasonable or otherwise. 

But, doubtless, the most important question in 
the case is with respect to the validity of the written 
instrument. If that was void for want of considera- 
tion, or upon principles of public policy, the plaintiff 
was not entitled to recover. The defendant's prom- 
ise to pay the percentages on the surplus was, we 
think, without consideration, and hence the agree- 
ment was a mere nudum pactum. The only con- 
sideration alleged or claimed was the obligation ot 
the plaintiff to administer the trust to the best of 
his knowledge, skill and ability. But he was already 
bound to do that, both by his express covenant and 
by law. A promise by one party to do that which 
he is already under a legal obligation to perform, 
is insufficient as a consideration to support a con- 
tract. This principle has frequently been applied 
by this court, and is recognized as elementary in all 
of the authorities (Seybolt v. N. Y., L. E. & W. 
R. R., 95 N. Y., 562; Robinson v. Jewett, 116 N. Y., 
40; Vanderbilt v. Schreyer, 91 N. Y., 392; Crosby 
v. Wood, 6 N. Y. 369; Geer v. Archer, 2 Barb. 
420; Arend v. Smith, 151 N. Y., 502; Olmstead v. 
Latimer, 158 N. Y., 313; 2 Pars. on Cont., 437; Poll. 
Prin. Cont., 161, 162). 

It is argued by the learned counsel for the plaint- 
iff that, since his client managed the trust with such 
success as to leave a surplus for the assignor, the 
agreement should be sustained. But that is pre- 


| cisely what he agreed to do when he assumed the 


trust and what he was bound to do by law. This 
new promise by the plaintiff to do something which 
he was already bound to do, produced no fresh ad- 
vantage to the defendant or detriment to the plaint- 
iff. We must assume that the plaintiff performed 
his duty as trustee with fidelity and skill; but he 
assumed that obligation when he accepted the trust. 
It may be admitted that he performed those duties 
better than they are ordinarily performed by trus- 


| tees in such cases, but certainly he did not exceed 
| the measure of his obligation to the defendant and 


his creditors, which was to administer the trust to 
the best of his knowledge, skill and ability. The 
fact that trustees in some cases neglect to execute 
such trusts as well as they might, does not furnish 
any legal ground for one who does his duty to 
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demand extra compensation. 
ard of duty was prescribed by law and by the terms 
of the trust instrument, and is not to be measured 
by the conduct of other trustees who failed to ac- 
complish such desirable results. 

We think, also, that the agreement is invalid on 
the ground of public policy. A trustee who holds 
the title to property for the benefit of others, cannot 
use his position for his personal advantage. He 
cannot make profit for himself in the execution of 
the trust. He cannot ordinarily deal with the benefi- 
ciaries Or parties interested in the estate so as to 
acquire the ownership of the trust property. We 
are now dealing with a case where the extra com- | 
pensation was not given by will nor by the trust | 
instrument, but by an agreement between the trus- | 
tee and beneficiary after the former had accepted the | 
trust and become vested with the title to the trust 
property. The learned counsel for the plaintiff has | 
cited cases which contain dicta that would seem to 
support his contention, but in no one of them was 
the precise point involved. In most, if not all, of 
them, the court referred to cases where extra com- | 
pensation was given by will or by the trust instru- | 


ment. It is, doubtless, true, as these cases hold, 
that a person may do what he will with his own. He) 
may dispose of what he owns by gift or any other 
mode of transfer, if the transaction is free from fraud | 
and can be said to be his voluntary act. The prin- 
ciple applies to parties who deal with each other 
on terms of equality, or, as it is sometimes ex- 
pressed, at arm’s length. But it has no application 
to the case of a trustee who bargains with the 
beneficiary for a greater share or interest in the 
trust estate than he would be otherwise entitled to. 
In such cases the trustee occupies the dominant po- | 
sition, and the beneficiary or person interested in| 





the estate is, in some respects, subject to his power | 
and influence. | 
of the trustee to bargain with the beneficiary for a| 
share or interest in the property, whether in the | 
form of compensation or otherwise, is absolute in | 
order to avoid the possibility of fraud. | 
cases the law acts upon the principle that the temp- | 


For obvious reasons the disability 


In such | 
tation of self-interest is too powerful and insinuating 
to be trusted (Perry on Trusts, secs. 129, 196, 200, 
427; Munson v. S. & G. R. R., 103 N. Y. 58; Sage 
v. Culver, 147 N. Y., 241: McClure v. Law, 161 
N. Y., 78). 

The plaintiff held all of the assigned property in 
trust, first for the benefit of creditors, and the sur- 
plus, if any, for the assignor. While occupying this 
position he bargained with the defendant for a large 
share of the surplus, if any, without any other con- 
sideration than the performance of services which 
he had already undertaken to perform for the statu- 
tory compensation. When the beneficiary is called 
upon to perform a contract entered into under such | 
circumstances, as the defendant is in this case he | 
May resist the claim, and the courts cannot sustain | 


The plaintiff's stand- 


| negatived by the verdict of the jury. 


| AN 


such an agreement without encouraging obvious 
abuses in the administration of trusts. 

The officer, or other person, to whom a fee or other 
compensation is allowed by law for any services, is 
forbidden by statute to charge or receive a greater 
fee or reward for that service than is so allowed 
(Code, sec. 3280). It was held that this statute 
applied to a claim by a court stenographer for extra 
compensation, based upon an agreement, the con- 
sideration of which was his undertaking to furnish 
minutes more expeditiously than otherwise would 
be required (McCarthy v. Bonynge, 12 Daly, 336; 
affirmed tor N. Y., 668). We see no reason why it 
does not apply with equal force to the agreement 
in this case. When a statute forbids a person to ask 
or receive compensation for services in an official 
or trust capacity greater than that prescribed by 
law, an agreement to pay such extra compensation 
creates no binding obligation (Hatch v. Mann, 15 
Wend., 44; Croft v. Brandt, 58 N. Y., 106; Moss v. 
Cohen, 158 N. Y., 240). 

One of the defenses which the defendant inter- 
posed to the plaintiff's claim was that the agreement 
was made under some kind of duress, but this was 
We have 
assumed that it was freely made, but it was, never- 
theless, open to the defendant to assail it upon the 


| grounds that have been discussed. 


The judgment must be reversed and a new trial 
granted; costs to abide the event. 


——-+ 


INTERESTING QUESTION OF PROXI- 
MATE CAUSE. 

N THE recent case of Evansville, etc., R. R. v. 
Welch, decided in the Appellate Court of 
Indiana ([October, 1900], 58 N. E. 88), it appeared 
that the defendant maintained a depot and station in 
the town of Farmersburg, State of Indiana, the 
south end of said station abutting on the main 
street of said town, known as Liston street. It was 
alleged “that there are a large number of buildings 
in said town on both of appellant’s tracks and 


| along the line of said Liston street, and at and near 


appellant’s said station, and that at all times of day 
large numbers of persons pass to and from the 
east and west portions of said town along said 
street and across appellant’s said tracks * * * 
In order to make said crossing safe for persons 
passing along said street it was necessary that 
appellant keep the view along said tracks unob- 
structed,” so that persons crossing said tracks could 
observe the approach of locomotives and cars. It 
was further alleged that on a certain day one Wil- 
liam Bostic attempted to approach said station and 
cross said track for the purpose of taking a train; 
that there were and had been for along time thereto- 
fore a large number of flat cars and box-cars care- 
lessly and negligently placed on a _ side track 
obstructing the view; that while crossing the tracks 
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a “wild engine” was run at a dangerous, reckless 
and unusual rate of speed over the main track, 
which struck said Bostic as he attempted to cross, 
killed him instantly and hurled his body at and 
against appellee, the plaintiff below, who was stand- 
ing upon the platform of the station; that appellee 
thereby sustained personal injuries, to recover dam- 
ages for which the suit was brought. It appeared 
that the plaintiff was engaged in the livery-stable 
business; that he was present on the platform, 
according to his custom, for the purpose of solicit- 
ing customers who might arrive on an expected 
train, “all of which he does, with the knowledge 
and consent of appellant.” The Appellate Court of 
Indiana held that no recovery could be had, because 
the injury to the plaintiff was not the proximate 
result of defendant’s negligence. This case decides 
such point squarely. 

The reasoning of the court is largely founded upon 
that of the Supreme Court of Pennsylvania in 
Wood v. Pennsylvania R. R. (177 Pa. 306, 35 
L. R. A. 199). There the express point in question 
was not necessarily the one upon which the decision 
turned. The facts were substantially similar. A 
person attempting to cross a track was killed by an 
approaching train and his body hurled upon the 
platform, injuring a passenger there waiting for a 
train. 
sustained on the double ground (1) that, as matter 
of law, considering the evidence, the company was 
not guilty of negligence, but the negligence was 
entirely that of the person who attempted to cross 
the track, and (2) that the negligence of defendant, 
if defendant had: been negligent, would not have 
been the proximate cause of the injury. Upon the 
first point the decision is, undoubtedly, tenable. 

The opinion in the Pennsylvania case quotes the 
following extracts from standard text writers as 
furnishing proper abstract tests to be applied in 
ascertaining whether the injury was the proximate 
result of the negligence: 


“Tt is admitted that the rule is difficult of appli- | 


cation. But it is generally held that, in order to 
warrant a finding that negligence or an act not 
amounting to wanton wrong, is the proximate 
cause of an injury, it must appear that the injury 
was the natural and probable consequence of the 
negligence or wrongful act, and that it ought to 
have been foreseen in the light of the attending cir- 
cumstances” (Jaggard Torts, ch. 5). 

“Tf the original act was wrongful and would 
naturally, according to the ordinary course: of 
events, prove injurious to some other person or 
persons, and does actually result in injury through 
the intervention of other causes which are not 
wrongful, the injury shall be referred to the wrong- 
ful cause, passing by those which were innocent ” 
(Cooley Torts, 70). 

Is it not a natural apprehension that the negli- 
gent striking of an object upon a railroad crossing 
near a station by a rapidly-moving train will not 


In the Pennsylvania case the nonsuit was | 


—_— 


_improbably injure persons gathered on the plat- 
form? A certain air of the marvelous is imparted 
to these particular cases, because the projectile was 
a human body. 

The Indiana case above cited held that the 
demurrer to the complaint should have been sys- 
tained, and, therefore, the decision would apply, 
even on the theory of the sole negligence of the rail- 
road company. It, therefore, seems to fulfill Judge 
Cooley’s test (supra), of an act resulting in injury 
“through the intervention of other causes which 
are not wrongful.” In our opinion a railroad com- 
pany should be held responsible for the safety, not 
only of persons crossing, but of persons who are 
invited to congregate on a station so near a crossing 
that anything —a bundle dropped by a non-negli- 
gent crosser fleeing for his life, for instance— 
which a passing train can turn into a projecile may 
prove a means of injury. The two cases above con- 
sidered show that injuries of this kind are not to be 
unexpected.— New York Law Journal. 


——__o—_——_ 
VALIDITY OF MORTGAGE BY INFANT, 


AN oi 


INTERESTING point on the validity of a 

mortgage by an infant was raised in Thur- 
stan v. Nottingham Building Society (reported 
elsewhere), the first reported decision of Joyce, J. 
In 1808, the plaintiff, while an infant — she came of 
age in March of this year — was desirous of pur- 
chasing land for the purpose of erecting houses. 
| She applied to the defendant society for an advance 
of £1,200, and offered the land and houses as secur- 
| ity. The application accepted, the society 
| being ignorant of the infancy, and the land was 
conveyed to the plaintiff on the 21st of July, 18908, 
| and on the following day was conveyed by the 
plaintiff to the defendants by way of mortgage. In 
| October of the same year, when £1,070 had been 
| advanced and had been expended partly in the 
purchase of the land and partly in the erection of 
the houses, the society discovered that the borrower 
was an infant, and they entered into possession of 
the mortgaged property and completed the houses 
| at a cost of £270. On attaining twenty-one the 
borrower commenced an action to have the mort- 
gage deed declared void and the property delivered 
| up, her object, it was stated, being to make use of the 
| property for the purpose of repaying the advance 
| by the society, and also other money which she 
had borrowed in connection with the transaction. 
| On the part of the defendants no allegation of fraud 
| or misrepresentation was made. Under these cir- 
cumstances, it would seem that, taking the mortgage 
by itself, the plaintiff was entitled to have it set 
aside, however hard such a result may seem on the 
mortgagees. Under section 1 of the Infants Relief 
Act, 1874, contracts by an infant for the repayment 
of money lent are absolutely void, and a deed shares 
the same fate. And a deed securing an advance is 


was 
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yoid, even though by reason of the advance 


being for necessaries, an action will lie for the | 


money (Martin v. Gale, 25 W. R. 406; 4 Ch. D. 428). 
On the other hand, when an infant has paid money 
under a contract, the benefit of which he has had, 
he is not entitled, on repudiating the contract, to 
claim the return of the money (Valentini v. Cavali, 
38 W. R. 331; 24 Q. B. D. 166). In the present 
case, however, Mr. Justice Joyce held that the mort- 
gage was not to be taken by itself, but that the 
conveyance to the plaintiff and the mortgage by 
her were really one and the same transaction, and 
that she could not be permitted to affirm one part 


and to repudiate the other. Hence the mortgage was | 


upheld. But, inasmuch as no question seems to 
have arisen between tne parties to the action, as 
to the conveyance to the plaintiff, and the action 
was concerned only with the mortgage, it is not 
altogether clear how the plaintiff's conduct, with 
regard to the conveyance, was relevant; and the 
result, though obviously just, seems to be open to 
technical objection.— Solicitors’ Journal. 
— > 


ALBANY COUNTY BAR ASSOCIATION. 


HE INITIAL meeting of the Albany County 
Bar Association was held in this city on the 
evening of the 16th inst., with a large and inter- 
ested attendance. Temporary President William P. 
Rudd presided. 
James F. Tracey, chairman of the committee on 
incorporation, reported that the certificate had been 
signed by fifty-three attorneys and properly acknowl- 


after having first been approved by Justice Herrick. 
Mr. Tracy presented a certified copy of the certifi- 
cate to the meeting. 

The chairman of the committee on constitution 
and by-laws, Arthur L. Andrews, reported the com- 
pletion of the committee’s work and the report was 
adopted. A motion was made and carried that a 


committee of three be appointed to carefully revise | 


the constitution and by-laws before printing. 

The report of the committee on nomination of 
officers followed, the committee being: Charles H. 
Mills, chairman; F. E. Wadhams and George A. 
Lawyer. They recommended: President, William 
Platt Rudd; first vice-president, Charles J. 
Buchanan; second vice-president, John DeWitt 


T. Cook; executive committee, J. Newton Fiero, 
Marcus T. Hun, James W. Eaton, 
son. They were unanimously elected. 
in a few words, thanked the members for the honor 
and spoke for a few minutes of the ideas and aims 
of the first Albany County Bar Association. 
spoke as follows: 

“T assume the responsibilities of the office to 
which I have been chosen fully appreciating the 


| members, would, in themselves, 


honor which the election carries: So far as I know 
this is the first organization perfected as an associa- 
tion of those at the bar in this county. The 
unanimity of approval from the lawyers of this 
county which met the suggestion that this associa- 
tion should be formed, is an encouraging indication 
of its future usefulness. Some of the objects for 
which we are organized are set forth in the certifi- 
cate of incorporation. I believe that each of the 
objects named can, to a degree, be attained by us, 
and that even other fields of effort are open to this 
association, if a united and harmonious membership 
is maintained. The objects to which, by our cer- 
tificate of incorporation, we are pledged are the 
cultivation of the science of jurisprudence, the pro- 
motion of reforms in the law, the facilitating of the 
administration of justice, the elevation of the stand- 
ard of integrity, honor and courtesy in the legal 
profession, and the cherishing of the spirit of 
brotherhood among the members. 

“ The accomplishment of a portion of the objects 
set forth would justify the creation of this associa- 
tion, and it only remains for us to make an effort 
in order to demonstrate that we have not labored 
in vain. The elevation of the standard of integrity, 
honor and courtesy in our profession and the 
cherishing of the spirit of brotherhood among our 
make easy the 
realization of all the other objects sought to be 
reached. Our relations must, in the first instance, 
be established upon the basis of the brotherhood 
to the end that mutual dependence will inspire con- 


| fidence, which, in turn, will make our work dis- 
edged and filed in the Secretary of State’s office, | 


interested, and of that character which uplifts the 


| standard of our professional efforts, strengthens the 


individual and throws about those whose interests 
are intrusted to our care, the protection to which, 
under the law and by the rules of equity, they are 
entitled. 


“Tt is important that a body of men who have 
to do with the most sacred and confidential rela- 
tions. which exist in the family, and upon whose 


| ability, good faith and earnest effort the material 


comforts of future generations often depend, 


| should live, at least, professionally up to the highest 


standard, and that they should be associated with 
and surrounded in their life work by those to whom 
there have come, in its fullest realization, the honors, 


| privileges and the sacred duties of their profes- 
Peltz; secretary, Jacob C. E. Scott; treasurer, John | sional calling. This, and more, too, can we do for 


| each other, and for ourselves, if we undertake the 
Arthur L. | 
Andrews, James F. Tracey and Howard Hendrick- | above recited there is one which, to me, seems easily 


| within our reach, and which is really contemplated 
As soon as the result was announced, Mr. Rudd, | 


work in the right spirit. Outside of the objects 


in an organization like this, and that is the guiding, 


| instructing and assisting in all legitimate and proper 


| ways the younger members of the bar, whether 
He | 


| associated, as we recall our earlier days of profes- 


in or outside of this association. We who are here 


sional work, can fully realize the doubts which often 
surround and many times befog the mind of the 
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young practitioner as to what his duty to his client, 
his profession and himself requires of him in a par- 
ticular case. 

“I wish that it might be, when thus the young | 
man faces what to him seems a trying ordeal, that | 
he might feel at liberty to come to representatives | 
of this body seeking advice which I am sure would 
be freely and with a disinterested motive given by 
the members of our association, who have pledged 
themselves by the organization, which we have 
formed, to cherish the spirit of true brotherhood. | 
In this world, all men are, or should be, .more or | 
less dependent. We cannot live or labor entirely 
alone. 

“Our relations as lawyers are certainly interde- | 
pendent. The very conditions which surround us 
make it all important that among ourselves, not | 
only the highest attainable degree and standard of 
integrity should exist, but also an undoubted confi- 
dence and respect of one in and for the other should 
be maintained. Such can be the case, if we take 
advantage of the opportunity which this association 
affords. We must increase our membership; our 
rolls should exclude none who are in sympathy with 
the objects we seek. We must co-operate with 
familiar associations elsewhere, particularly in the 
advocacy of reforms in judicial procedure, and in 
the administration of justice. We should cultivate 
that natural friendliness of spirit, Which is found 
among lawyers, and each of us might thus reap to 
the greatest measure the pleasure and advantages 
which come from the relations, aside from those 
incident to our daily work. 

“The materialistic of to-day even 
invade the walks of our professional work to such 
an extent as to call upon those truly devoted to the 
law to be upon their guard and to surround them- 
selves by influences tending to higher ideals and 
loftier aspirations than are present in what may be 
termed the commercialism of the law. Such influ- 
ences should here prevail; such conditions should 
here surround us. We have the power of creating 
such influences and such conditions, if we will. As | 
I understand it, that is the motive of our organiza- 
tion, that is the result to be attained. All of these 
desires may be realized; none of them can be, unless 
your officers and committees have your generous 
support and cordial co-operation. In conclusion, 
let me venture to express the hope that the founda- 
tion which we have here put in place will some day 
sustain a superstructure in the form of a bar asso- 
ciation, which will stand for all that is worthy in 
the esteem and regard of the lawyers at the bar, 
and the people in the community in which we have 
our homes.” 


tendencies 


Mr. Rudd’s remarks were greeted with applause. 
J. Newton Fiero stated that there were a num- 
ber of lawyers in the city and county who were 
unable to join in the creation of the association, and 
The chairman of 
the membership committee, David A. Thompson, | 


who were anxious to join now. 


| the purpose. 


announced an early meeting of the committee for 
The following compose the commit- 
tee: David A. Thompson, chairman; A. Page Smith, 
Peter A. Delaney, James J. Farren, Robert G. 
Scherer, C. Frank Bridge, Frederick W. Cameron, 
Henry E. Stern, Isaiah Fellows, Jr., Cohoes; Wil- 
liam Holland, Watervliet; J. Sheldon Frost and 
Lewis R. Parker. 
‘oetvuicaeliisiniie 


NEW BOOKS AND NEW EDITIONS. 


The Riddle of the Universe at the Close of the 
Nineteenth Century. By Ernst Haeckel, profes- 
sor at the University of Jena. Translated from 
the German by Joseph McCabe. New York: 
Harper & Bros., 1900. 

We do not see how it is possible for anyone to 
give this work a careful perusal without conceding 
that it throws a great flood of light upon the “ Rid- 
dle of the Universe "— not that it really solves all 
the questions that have puzzled the greatest think- 
ers and philosophers in all ages since man began to 


| think, but that by clearly answering the question as 


to how nearly we have approached the solution it 
brings the final answer measurably nearer. Pro- 
fessor Haeckel is, undoubtedly, one of the greatest 
rationalistic thinkers and philosophers of the 
present day. He has devoted more than half a cen- 
tury to the close and patient study of the science 
and origin of life, and in this book he sums up, in 
a remarkable manner, the present stage of the 
never-ending struggle between theology and science. 
Few men, perhaps none, are better equipped to per- 
form this service for mankind in the history of truth 
than Professor Haeckel. Keeping ever in view the 
axiomatic truth that “ science commits suicide when 
it adopts a creed,” he has, to a remarkable degree, 
divested himself of all preconceived notions of tra- 
dition, and, above all, of superstition, and _ has 
sought truth alone. To the great problem of life, 
as we know it, its origin, development and mani- 
festations—the Riddle of the Universe — he has 
given a lifetime of the closest, intensest study, which 
this book admirably sums up. Moreover, he has 
used no more scientific terms than seem to have 
been absolutely necessary, and thus he has made 
this study of the world-riddle “ popular,” for, with 
the possible exception of one or two chapters, every 
portion of it can be easily followed and clearly com- 
prehended by the average reader, although he be 
not a scholar, in the highest sense of the term. Of 
course, Professor Haeckel an evolutionist; he 
accepts, without question, the theory of life and its 
origin, which Darwin, Huxley and others before 
and after them have so fully elaborated. The origin 
of all life he finds in the single cell and traces a 
continuous advance from lower to higher forms — 
in fact, from the elemental forms of which the whole 
cosmos is tormed up to its highest product — man. 
At the same time he cries out in protest against 
what is known as “anthropism,” which is defined 


is 
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to be “that powerful and world-wide group of 
erroneous opinions which opposes the 
organism to the whole of the rest of nature, and 
represents it to be the preordained end of the 
organic creation, an entity essentially distinct from 
it, a god-like being.”” Having reached the conclu- 
sion that everything in the vast universe is subject 
to the great “law of substance ’— at which we shall 
glance later on — our author does not hesitate to 
go the whole length and deny the “immortality of 
the soul”—indeed, in his philosophy individual 
persistence after death is a practical, scientific 
impossibility. To use his own words: “ The belief 
in the immortality of the human soul is a dogma 
which is in hopeless contradiction with the most 
solid empirical truths of modern science.” As to 
the “Law of Substance,” Professor 
Haeckel regards its discovery and 


so-called 
establishment 
as, undoubtedly, the greatest intellectual triumph 
of the nineteenth century, in the sense that all other 
known laws of nature are subordinate to it. Under 
it he embraces the older chemical law of the ‘‘con- 
servation of matter,” and the younger physical law 
of the “conservation of energy.”” These two laws 
are complementary and inseparable. Briefly defined, 
they are: The sum of matter which fills infinite space; 
is and always has been unchangeable —there is 
never, at any given time, either more or less; a body 
has merely changed its form, when it seems to have 
disappeared. This seems to be generally conceded, 
except that many millions of persons still profess 
to believe in “ creation ’’— a word which is beyond 
the comprehension of any finite being — the making 
of something out of nothing. It certain, 
however, that the Pentateuchal Cosmogony finds 
fewer and fewer adherents, as the years roll on, and 
that there are many disbelievers in it, even among 
the orthodox clergy of the evangelical denomina- 
tions. Our author’s formulation of the law of the 
conservation of energy is, substantially, that the sum 


seems 


of force, which is at work in infinite space and pro- 
duces all phenomena, is unchangeable. No particle 
of living energy is ever extinguished; no particle 
is ever created anew. 
of this 


In proof of the correctness 
Professor Haeckel shows that the 
whole panorama of life that spreads over the sur- 
face of our globe is, in the last analysis, transformed 
sunlight, and he emphasizes the remarkable fact 
that technical science has made it possible for us 


thesis, 


to convert the different physical forces from one 
form to another — heat may be changed into molar 
movement, this in turn into light or sound, and 
then into electricity, and it is no less remarkable 
a result of modern science that the amount of force 
used in this metamorphosis is constant and 
As showing Professor Haeckel’s belief 
in the monistic, rather than the dualistic theories 
of substance, he lays down the following theses: 
I. The two fundamental forms of substance, pon- 
derable matter and ether, are not dead and only 
moved by extrinsic force, but they are ‘endowed with 


unchanged. 


human | 





sensation and will (though, naturally, of the lowest 
grade); they experience an inclination for conden- 
sation, a dislike of strain; they strive after the one 
and struggle against the other. 2. There is no 
such thing as empty space—that part of space 
which is not occupied with ponderable atoms is 
filled with ether. 3. There is no such thing as action 
at a distance through perfectly empty space; all 
action of bodies upon each other is either deter- 
mined by immediate contact or is effected by the 
mediation of ether. In refutation of the dualistic 
theories of substance, the fact is pointed out that 
experience has never yet discovered for us a single 
immaterial substance, a single force which is not 
dependent on matter, or a single form of energy 
which is not exerted by material movement. ‘ Even 
the most elaborate and most perfect forms of 
that know —the psychic life of the 
higher animals — depend on material processes or 
changes in the neuroplasm of the ganglionic cells; 
they are inconceivable apart from such modifica- 
tions.” Professor Haeckel is equally convinced 
that the physiological hypothesis of a special imma- 
terial * is untenable. We have not 
the necessary space to go into further detail as to 
the contents of this remarkable book. It bears evi- 
dence, upon every page, of having been written by 
one of the greatest thinkers of the age. We cannot 
close this brief and inadequate review of it without 
a word of commendation for the work of the trans- 
lator. Ina very difficult field, Mr. McCabe has done 
admirable work. 


energy we 


soul substance ” 


The Case znd Exceptions. 
Hill. New York: 
pany, 1900. 


By Frederick Trevor 
Frederick A. Stokes Com- 


Mr. Hill has culled from a long legal practice a 
number of most interesting cases, which, doubtless, 
he has mixed with a little leaven of romance, and 
published in this volume. They are all related in 
a remarkably fresh, vigorous and attractive style, 
and not one of them but will hold the interest of 
the reader, whether lawyer or layman, from begin- 
ning to end. Particularly to the lawyer they will 
prove a means of dispelling ennui, if active practi- 
tioners can be supposed to be at any time troubled 
with that malady; but, at all events, they will serve 
to pass a few hours most pleasantly and cannot be 
read without profit, as well as pleasure. We have no 
hesitation in recommending the little book highly. 
By R. D. Blackmore. New holi- 
day edition, with a special introduction by the 
author. New York: Harper & Bros., 1900. 


Lorna Doone. 


We once heard a literary friend express regret 
over having read “ Lorna Doone.” To our sur- 
prised inquiry as to the reason, he explained that 
his regret arose from the fact that he was now 
deprived of reading for the first time the best novel 
in the English language. Whether or not this be 
extravagant praise, it is, undoubtedly, true that 


| among the works of fiction of the present or the 
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past decade, this masterpiece of Mr. Blackmore 
stands well toward the front rank. It is the one 
book by which he will be remembered. Written 
in quaint, charming style, it is also full of stirring 
incident and equally full of human interest. It is 
a book to be read and re-read. It will live and 
enthrall readers when thousands of the trashy books 
of fiction of the present day are relegated to the 
obscurity and dust of the garret, for, like good 
wine, it grows better and better with age. The 
present edition is one of the best ever issued. Not 
only is the typography excellent, but it is embel- 
lished with illustrations by A. Small, and from a 
series of photographs of the picturesque and quaint 
Exmoor country, taken expressly for this edition, 
by Mr. Clifton Johnson. There could be few more 
suitable holiday gifts than this beautiful edition of 
“Lorna Doone.” 


The Girl at the Halfway House. By E. Hough. 
New York: D. Appleton & Co., 1900. 


In his admirable “Story of the Cowboy,” Mr. 
Hough produced a book that will live. In “ The 
Girl at the Halfway House,” he has still further 
confirmed the first impression of his talents, for 
it is characterized by all that fine literary style, 
western breeziness and quaint humor that made an 
undoubted success of his first work. The opening 
chapter, for instance, contains a really admirable 
pen-picture of a battle — one that can compare with 
anything in the “ Red Badge of Courage.” Follow- 
ing the “ Day of War,” there comes the “ Day of 
the Buffalo,” the ‘“‘ Day of the Cattle,” and, lastly, 
the “ Day of the Plough.” While, of course, there 
is a love motive, the novel is, perhaps, most strik- 
ing as a romance of the picturesque and dramatic 
days of early western pioneer life, in the portrayal 
of which Mr. Hough has few, if any, equals among 
contemporaneous writers. Fresh, vivid, absorbing, 
it has tne ring of the true metal, and will surely 
live, not only as a work of fiction, but as an author- 
ity on past conditions in the Far West, allowing, 
of course, for somewhat of exaggeration in the tell- 
ing, which is practically inevitable. That one who 
has been a plainsman should write in so admirable 
a style and with such poetic feeling is not the least 
noteworthy thing about this book, which has been 
well termed * An Epic of the West.” 


With Hoops of Steel. By Florence Finch Kelly. 
Indianapolis: The Bowen-Merrill Co., 1900. 


A book that closely rivals Mr. Hough’s “ Story 
of the Cowboy,” is Mrs. Florence Finch Kelly’s 
“With Hoops of Steel.” It depicts the friendship 
of three rough, ready, honest cowboys who are as 
closely allied and fight as many battles as the 
“Three Musketeers.” Besides being a rattling good 


| the genuine plainsman is passing, we should be 
| grateful for such a complete and life-like picture 
| as is given in this story by one who evidently js 
thoroughly familiar with it, albeit, a woman. As a 
| story of adventure, of narrow escape, of rough, rude 
| friendship, of suspense, fear, plotting, triumph, it 
| is full of “ go,” and when once begun there is no 
need of urging the reader to continue it, for it js 


| saturated with life and apparent reality. The illus- 


trations by Dan Smith are in color, really little gems 


of art, in which the artist has as fully caught the 
atmosphere of the plains as the author herself has 
done. 

——————_ 


TEARS AND PROSTRATIONS. 


A few months ago there was considerable discus- 
sion of a semi-serious nature in the law journals 
anent a decision by a court of last resort touching 
the shedding of tears by counsel. It was argued at 
the bar that weeping was an illegitimate form of 
appeal to sympathy and emotion in the jury and that 
the episode constituted reversible error. The appel- 
late court very sensibly held that no reason was 
disclosed for reversal, but unfortunately wrote a 
rather ridiculous opinion commending the shedding 
of tears upon proper occasions, and even going s0 
far as to intimate that a lawyer who could not weep 
at appropriate times was not qualified to do his 
full duty to a client. The recent case of Owens v. 
Commonwealth, in the Court of Appeals of Ken- 
tucky ({[September, 1900], 58 S. W. 422), discloses a 
still more extreme piece of sensationalism. The 
following is from the opinion: 

“One of the attorneys for the commonwealth, 
during his argument, laid down upon the floor and 
halloed at the top of his voice, ‘Dan Owens, come 
here and strike me with that club,’ and called upon 
others to come and strike him with a ‘ board heart.’ 
This was an unusual position for counsel to assume 
in arguing to a jury, still the court cannot attempt 
in a matter of that kind, to regulate counsel in his 
effort to demonstrate a proposition, or to call vividly 
before a jury facts which he believes the testimony 
establishes. The court cannot regulate counsel in 
the argument of a case, in the manner of gestures 
and attitudes, nor direct when he shall modulate his 

| voice or increase its tone. We do not believe that 

| any error was committed at the trial prejudicial to 

| the substantial rights of the appellant.” 

| With all due respect, we think the court can, and 
on proper occasions ought to “ regulate counsel in 

| the argument of a case in the matter of gestures and 

| attitudes.” Of course, a judge will be disposed to 

, ; ; 

allow all reasonable latitude in the indulgence of 

| individuality of style, but there must be a limit 


“ 


story, full of movement and life, there is some very beyond which eccentricity, passing into buffoonery, 
effective word-painting descriptive of the beauties | would compromise the court’s dignity and useful- 
of the mountains and valleys and sunsets of the | ness. We think the Kentucky court was right in its 
great southwest. If, as seems impossible to doubt, ! actual decision that a reversal was not required, but 
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we could not subscribe to the doctrine that a trial 
court may not properly interfere, though counsel 
sum up after the manner of a howling dervish.— 
N. Y. Law Journal. 
——o——_ 
Correspondence. 


PROFESSIONAL EtrHics FOR LAWYERS. 


To the Editor of Tur ALBAny Law JouRNAL: 

I was interested by the address of Hon. W. Z. 
Davis, on “ Relation of Bench and Bar,” before the 
Ohio State Bar Association, which was published 
in your issue of the roth inst. His plea for a higher 
standard of professional ethics for lawyers is timely 
and admirably sustained. But has he not pushed 
that standard to an impracticable point by his illus- 
tration on page 295, drawn from the dismissal of a 
petition in error which occurred through the neg- 
ligence of an opponent? I cannot see that the inter- 
mediate change of ruling by the appellate court in 
any way affects the lawyer’s duty from an ethical 
standpoint or imposes on him any obligation to 
consent to the reinstatement of the case, when his 
opponent cannot make a showing on which the 
court would order such reinstatement without his 
consent. He could not consent to such reinstate- 
ment against his client’s wishes, if he felt so dis- 
posed, without becoming liable to his client for any 
damages the latter might suffer from his act. Such 
adivergence of views would without doubt terminate 
his retainer. 

Professional ethics should not be refined into 
sentimentality or lawless benevolence. Rules of 
substantive law and regulations of juridical practice 
are necessarily general in their design and while in 
particular cases they may work hardships, the gen- 
eral results are salutary and beneficent. It cannot 
be that sound professional ethics requires a lawyer 


vantage, for reasons personal to the attorney. 
The same code of ethics that would require an at- 


cause the appellate court had changed the former 


tule applicable to the case, would soon require him | 


to refrain from pleading the Statute of Frauds and 
the Statute of Limitations, and from insisting that 


his opponent observe many established rules of | 


evidence. 

The realm of ethics is personal to the attorney. 
When ethics undertakes to define the rights of 
clients it usurps the place of the law. 

All honor to every effort to raise high the stand- 
ard of professional life. The foundation, however, 
should be fidelity to the client’s interests and re- 
spect for the law in its entirety. 

Respectfully yours, 
James G. GREENE. 


Rocuester, N. Y., Nov. 15, 1900. 





| in opposition. 
| 4,000 in excess of the required three-fifths. 
| effect of the amendment is to abolish Newport as 


Literary Hotes. 


“In the Palace of the King,” by F. Marion Craw- 
ford; “ Richard Yea and Nay,” by Maurice Hewlett, 
and ‘“ Who Goes There?” by B. K. Benson, each 
ran into a second edition on the day of publication. 


By arrangement with Harper & Bros. The Mac- 
millan Company has taken over the publication of 
James Ford Rhodes’ “ History of the United States 
from the Compromise of 1850.” The four volumes, 
which have already appeared, bring this great work 
down to the year 1862, and thus embrace the causes 
and the actual prosecution of the most momentous 
event of the nation’s political growth. A new edi- 
tion is on the press and will be published before the 
Christmas holidays are over. 


“Colonial Government” is the title and subject 
of a new book, by Paul S. Reinsch, assistant pro- 
fessor of political science in the University of Wis- 
consin. It will be issued in the “ Citizens’ Library 
of Economics, Politics and Sociology,’ which is 
under the general editorship of Professor Richard 
T. Ely, and published by The Macmillan Company. 
It is intended to make the work, not only the most 
complete treatise extant on its subject, but one 
which can also be used as a text-book in those uni- 
versities which are giving courses in it. A pretty 
thorough piece of work may be expected from Pro- 
fessor Reinsch, whose ‘“ World Politics” has met 
with such a cordial reception from students of mod- 
ern political history. 


Little, Brown & Co. have just published “ The 
World’s Discoverers,” by William Henry Johnson, 
author of “The King’s Henchman.” It includes 
only such voyages of discovery as were made with 


| a view to finding a sea route to the Indies; and its 
| purpose is to trace in outline the impulse which 


| started early in 
to interfere with the application of those rules in a | 


particular care, at the expense of his client’s ad- | 


the fifteenth century, with the 
awakening of Europe, and which has reached its 
final achievement in our own time. It is believed 
to be the only book, giving, as a whole, a connected 


| account of the search for a route to the Indies. 
torney to accept a notice of appeal after the pre- | 


scribed time for its service had passed, simply be- | 


——_—-4———_ 
Legal Aotes. 


The will of the late R. H. Eddy, the well-known 
patent lawyer, leaves $20,000 to R. H. E. Porter, son 
of General Porter, and $30,000 to the city of Ports- 
mouth, N. H., for the erection of an equestrian 
statue of General Porter. The bequest became 
available upon the death of Mrs. Eddy, who has 
just died, and will now go into effect. 


Of the 56,677 electors in Rhode Island who voted 
for president, 32,944 voted on the proposition to 
amend the Constitution, 23,115 in favor and 9,829 
The affirmative vote was more than 
The 
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one of the two capitals of the State, and Newport, 
naturally, voted to reject it by 2,049 to 587. It also 
shifts the State election from April to November, 
thus extending the terms of the present executive 
and legislative officials to January, 1902. It limits 
legislative sessions to one of sixty days each year, 
and fixes the salary of members of the legislature, 
but with the provision that they must be in actual 
attendance on the sessions in order to draw it.— 
New York Evening Post. 


—_4——_ 
Euglish notes. 


The total value of the estate of the late Lord 


Russell, of Killowen, has been sworn, for purposes | 
| accords to its holder and also to the chancellor, 
: one . | the treasurer and the president of the council, if 
The belief that lawyers always fall into error in ; : é 

. ' | peers, places above the highest members oj 


of probate duty, at close upon £150,000. 


the making of their own wills receives confirmation 
from the case of the late Lord 
Attached to his will, says the Daily Chronicle, was 
a schedule of the properties bequeathed to Lady 
Russell, which he stated had been initialed by him. 
Lord Russell had omitted to sign or initial the 
schedule. 


The appointment of Mr. Shee, Q. C., as special 
commissioner to the Isle of Man in the Dumbell’s 
Bank case, has suggested the following doggerel: 

“*Tis only natural and human 
Each sex should score — if it can; 
And as man is judge of woman, 
Shee should be the judge of Man.” 
— Law Times. 


Every lawyer, says the Law Journal, will view 
with satisfaction the tribute paid to the qualities 
that are cultivated in his profession by the appoint- 
ment of the four chief justices of Australia as lieu- 
tenant-governors of their respective States in the 
new commonwealth. It is a further recognition of 
the value of legal experience in the administration 
of public affairs, and adds a new dignity to the 
judicial office. 


The light side of legislation never loses its rights 
in the Palais Bourbon and the Luxembourg, says 
the Pall Mall Gazette. One Piot — he 
should have been called “ P’tiot ’— introduced a 
bill imposing a tax on unmarried men and women 
above thirty years of age, and on all couples 
unblessed with offspring after five years’ wedlock. 
The same measure provides for an annual credit of 
twenty millions of francs to reward parents of more 
than four children — the Roman jus trium liberorum, 
only more so. 


Senator 


The assumption by the Marquis of Salisbury of 
the office of lord privy seal is an apt illustration 
of the longevity of institutions which have long 
ago fallen into disuse. The authority and necessity 
of the privy seal were real enough some centuries 
ago, more especially in two connections — viz., as 
an authorization for the issue of money from the 
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exchequer and as a warrant for the creation of let- 
ters-patent. Its holder, too, in earlier times not 
infrequently interfered by its means with the course 
of law. 


As years passed on, the privy seal lost its 
importance, and finally, in the year 1844, the Great 
Seal Act, by section 3, provided that “ it shall not be 
necessary that any instrument shall, after the passing 
of this act, be passed under the privy seal.” In spite 
of this, however, the office, as an honorary institu- 
tion, still exists, and the present prime minister can 
follow the precedent set to him by Lord Chatham, 
in 1766, who chose to unite to his premiership the 
office of lord privy seal. The dignity of the office is 
still maintained by the old “act for placing 
lords,” 


{ the 
passed in the reign of Henry VIII. which 


the 
peerage.— Law Times. 

The Dublin Freeman’s Journal thus refers to 
Lord Justice FitzGibbon: “As Lord Justice Fitz- 
Gibbon sat modestly listening to the tributes of 
admiration from his young friends of the Law Stu- 
dents’ Debating Society, one could not help thinking 
of the great talents lost to wider spheres, the cir- 
cumstance that fate had consigned him, at the early 
age of forty-one, to the comparative obscurity of the 
Irish Court of Appeal. A scrutiny of the whole list 
of Her Majesty’s present ministers does not sug- 
gest the name of any one of them who might be 
said to be upon the same intellectual plane as the 
great Irish judge. And, like so many of the great 
Irishmen of the past, the quasi-Bohemianism of his 
character is one of its principal charms. Some years 
ago the subject for debate at the inaugural meeting 
was ‘The Gambling Spirit of the Age.’ In his 
summing up, Lord Justice FitzGibbon related a 
personal reminiscence which fairly brought down 
the house. He was traveling somewhere in Corn- 
wall many years ago in company with some friends, 
and arrived at a wayside station to find that the next 
train did not pass for a couple of hours. They were 
puzzled as to how to spend the time, until one of 
their number solved the difficulty by producing a 
pack of cards. 
and began 


They sat down in the waiting-room 
‘a quiet game.’ All went well until an 
officious-looking station master arrived on_ the 
scene, and informed them that card-playing upon 
the railway premises was against the rules of the 
company. They begged to be allowed to continue 
the rubber, and the station-master stood with his 
hand on the half-open door to usher them out when 
it was finished. As the game progressed the official, 
to the surprise of everybody, turned on the Lord 
Justice, this time in a tone of indignant contempt, 


| and said, ‘ Why didn’t you take the trick with your 
| seven and then lead your king?’ 


The spell was 
broken, the rigorous railway man had betrayed him- 
self, and the result was that two hours afterwards, 
when the train arrived, it found the merry party still 
at play.” 





